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September 8, 2011

The Honorable Edmund G. Brown, Jr.

Governor of California 

State Capitol

Sacramento, California 95814

SUBJECT:
REQUEST FOR VETO OF AB 1220 (ALEJO) – THREE-YEAR STATUTE OF LIMITATIONS FOR CHALLENGES TO HOUSING ELEMENTS, ORDINANCES AND PROGRAMS
Dear Governor Brown:
The American Planning Association California Chapter, the California State Association of Counties, and the Regional Council of Rural Counties, must respectfully request a veto on AB 1220.  AB 1220 would expand from over one year to three years the statute of limitations to sue a city or county, challenging the adoption of a housing element or a number of related ordinances. This is far too long. 

Local governments  oppose a broad statute that allows any interested party to sue struggling cities and counties three years after a decision is made.  Here are our concerns:

1. A Three-year statute of limitations is just too long --  substantially longer than the 90-days to challenge the entire General Plan or 30 days to challenge a CEQA document.  

2. It will encourage a broad array of expensive lawsuits that do not differentiate between major noncompliance with state law or a small difference in interpretation.  
3. The housing element law is not black and white, but is subject to broad differences in interpretation.
4. A city or county can be sued whether or not their housing element has been approved by the Department of Housing and Community Development – and the lawsuit can be brought by housing advocates, both affordable and market, as well as housing opponents.

5. This will leave local agencies, businesses, and developers unfairly open to uncertainty long after decisions have been made.  

6. These challenges do not mandate approval of actual housing projects, but only require a change in a planning document.

7. A lot has changed since the court decision that this bill seeks to overturn – it is not a simple extension of previous law.  Housing laws have changed substantially in that time and a number of other remedies available to housing advocates to enforce housing element law have been added to enforce local housing obligations.  (See list of legal remedies at end of this memo.)
8. This year cities and counties are faced with implementing SB 375, a new statute that will for the first time require linkages and consistency between the allocation of housing need numbers (the housing element), land use (the new regional sustainable communities strategies) and targeting transportation investments (the regional transportation plan).  This is a significant and new challenge for regions, cities and counties and therefore is not the time to provide greater exposure to litigation by “any interested party”.  

9. We expect all stakeholders to engage fully in the significant public outreach required to develop these plans, thus 3-years to challenge the adequacy of the housing element after adoption is excessive and threatens the certainty critical to successful implementation of SB 375. Under this bill, a small misstep on the part of the local agency can shut down development in a jurisdiction until a lawsuit is completed, even though more targeted remedies are available that can require a local agency to make a fix without imposing a full building moratorium until a court makes a final determination.  

10. This unbalanced option to sue long after adoption of the housing element imposes defense costs upon financially strapped cities and counties, win or lose. With more lawsuits comes greater burden on limited funds, not more housing.

We simply cannot support the possibility of open ended lawsuits that create uncertainty and financial hardships on local governments attempting to craft perfect housing elements out of a subjective housing element law open to different interpretations.  For all these reasons we must respectfully urge you to veto the bill. 

If you have questions, please contact APA California’s lobbyist, Sande George with Stefan/George Associates, 916.443.5301 or sgeorge@stefangeorge.com, or any of the representatives below.  

Sincerely,
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David Snow, AICP

Vice President Policy and Legislation

dsnow@rwglaw.com
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DeAnn Baker 

Senior Legislative Representative

CSAC

dbaker@counties.org

[image: image5.png]



Kathy Mannion

Legislative Advocate

RCRC

kmannion@rcrcnet.org
Summary of Legal Remedies Related to the Housing Element

As of January 2011

Most of the controversy in housing element challenges surrounds zoning to accommodate the Regional Housing Need Allocation (RHNA). However, not only do numerous remedies exist besides challenges to the Housing Element itself, but SB 375 included a number of new remedies that were not available when Urban Habitats v City of Pleasanton was filed.

1. Gov’t Code § 65883 (c) (1) (A): 4 year Housing Element Cycle for Failure to Adopt

Any local jurisdiction within the state’s 18 Metropolitan Planning Organizations (MPOs) that does not adopt the next housing element within 120 days after the due date is automatically subject to a four year housing element cycle. See Cal. Gov't Code § 65883(c)(1)(A).This means that communities that fail to abide by the baseline rule are subject to having their housing element approved every four years. And the opportunity to challenge that approval will occur with each approval under Section 65009(d) and CCP Section 338 (see Points 2 and 3 below).

2. Gov't Code § Section 65009 (c) and (d): 150 days plus One Year to Challenge Actions Related to Housing Element and Other Affordable Housing Laws

There is 90 day statute of limitation to challenge most land use decisions, including the decision to adopt or amend a general plan or zoning ordinance; determine reasonableness of a regulation attached to a specific plan; to challenge a development agreement; or to challenge a conditional use permit or variance. The exception is for affordable housing decisions. In these cases, the plaintiff need only provide the agency notice of a potential violation within 90 days. The local agency then has 60 days to respond. Upon receiving the response, the plaintiff has up to one year to file an action. A lawsuit may also be filed up to 60 days after HCD decides whether an adopted housing element complies with State law – normally 150 days after the housing element is adopted.

3. Code of Civil Procedure § 338: Three Year “Catch All” Period

There is a 3-year statute of limitations for failure to act in accord with state law. This is the provision which allowed the petitioners in Urban Habitats to pursue their challenge to the impact of the growth management ordinance on the Pleasanton housing element . If an action of a local government does not have a statute of limitations associated with it, then the three-year statute of limitations in CCP Section 338 applies. For example, Section 65009(c) states that the 90 day statute of limitations does not apply to an action challenging the complete absence of a mandatory element of a general plan, meaning that the 3-year time period in CCP § 338 would apply to such challenges. .

4. Gov’t Code § 65587 (d) (2): Implementation of Housing Element Programs

Gov’t Code Section 65583 requires a housing element to include a program that sets forth a schedule – each with a timeline for implementation – that the local government intends to undertake to serve all economic segments of the community.  Before the changes made by SB 375, no specific timeline was required to be included. The program must:

(1)        Identify sites that will be rezoned to accommodate that portion of the community’s RHNA that was not included in its inventory of sites.

(2)        Explain how it will assist in the development of housing for extremely low, very low, low and moderate income households; and

(3)        Explain how it will remove governmental constraints to the development of housing.

Even if a city or county adopts a housing element, section 65587(d) (2) (added by SB 375) allows a suit to proceed when the agency fails to “comply with the deadlines and requirements” of subsections (1), (2), and (3) of Section 65583 (c). 

5. Gov’t Code § 65587 (d) (1): Actions to Compel Rezoning

Similarly, challenges to the zoning program may be made when the housing element is adopted or when the zoning program is adopted, which in the next cycle must normally occur within 3 years after the housing element is adopted. A housing element must include an inventory of sites that accommodates a local government’s RHNA. If the inventory is unable to accommodate the RHNA, then the housing element must include a program that identifies sites that will be rezoned after the housing element is adopted. In the next cycle, the rezoning must normally be completed within three years.

Under this provision, a court can compel the local government to complete the rezoning within 60 days or the earliest time consistent with public hearing requirements. The court may impose sanctions on the city if the court ordered timelines are not kept. An action may accrue under Gov’t Code Section 65009 (d) or CCP Section 338 .

6. Gov't Code § 65583 (g): Compelled Affordable Housing Project Approvals

Additionally, SB 375 added Section 65883(g) that provides that even if a lawsuit is not brought, if, in the next cycle, a local government doesn’t complete the rezoning to meet its RHNA obligation within three years of adopting the housing element, the local government may not disapprove a housing development project, nor require a conditional use permit or other locally imposed discretionary permit, or impose a condition that would render the project infeasible, if the housing development project is proposed to be located on one of the sites that was supposed to have been rezoned.

7. Fair Housing Act: Rolling Two-Year Statute of Limitations

Both the federal Fair Employment and Housing Act and the state Fair Housing Law provide a two-year statute of limitations from the date of the discriminatory practice. If there is an ongoing discriminatory practice, a suit may be filed within two years from the last discriminatory practice. State Planning and Zoning Law also precludes discrimination in planning and zoning actions based on income or project financing.
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