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Comments on CARB AB 32 CEQA Thresholds of Significance Proposal

November 21, 2008

The American Planning Association, California Chapter (APA California) appreciates the opportunity to comment on CARB’s proposed CEQA Thresholds of Significance for greenhouse gas (GHG) emissions.  We appreciate the desire to develop a process to determine what projects will be subject to analysis of GHG emissions under CEQA and what mitigation and performance standards would apply to plans and projects.  But, as the planners that will be tasked with implementing any such proposal, we have a number of deep concerns with the current proposal, and a number of questions that need to be answered.

The Threshold Concept Will Not Prevent CEQA Lawsuits On Projects Complying with the Threshold Requirements
As a starting point, it must be clear to local agencies and developers that any threshold will not be enough to protect against a fair argument standard challenge and potential lawsuit.  
The preliminary draft staff proposal on page 4 asserts that zero thresholds are not “mandated” because other programs will increasingly reduce the state’s GHG emissions. However, there is no factual support for this assertion, and most of the GHG-reduction programs have been initiated, but not yet implemented, and will not be implemented during the lifetime of the interim thresholds. Another rationale listed for a non-zero threshold is that “some level of emissions in the near term and at mid-century is still consistent with climate stabilization.”  However, adverse climate change effects are already being felt in California and globally with today’s 380 ppm atmospheric CO2, and additional adverse effects are likely when the target 450 ppm stabilization level is achieved.
Although the draft proposal for a non-zero threshold is supported by substantial evidence, that is not the CEQA standard for determining significant effect. Regardless of the substantial evidence to support a non-zero threshold, we believe that a “fair argument” will exist in many instances to argue that emissions greater than net-zero (or conceivably less than zero) will be significant.
APA California does not advocate a zero threshold because it would result in many unnecessary EIRs. But we believe that the most efficient and legally defensible method for establishing a non-zero threshold is for the legislature to set one as an amendment to CEQA. We urge CARB and the Administration to sponsor legislation to implement  this alternative approach.
The Threshold Process Will Require Significantly More EIRs Rather Than Making the CEQA Process More Efficient
Under the draft proposal, if a project or plan does not meet all of the performance standards (most of which are yet undefined), an EIR will be required. This creates abundant lawsuit opportunities and could result in preparation of many EIRs where GHG emissions are the only significant impact. APA California supports a stronger focus on mitigation and reducing GHGs over the long term through increased sustainability, resource conservation and better-planned communities, rather than pushing more projects through an EIR process.  

The Threshold Process Must Be Clear, Simple and Practical To Implement

APA California sees a number of problems with the proposal as contemplated by CARB staff.  The proposal uses untested assumptions, vague terminology, and relies on performance standards that do not currently exist.  Thresholds typically have been used to streamline the CEQA process, and have been simple for most lead agencies to apply. For example, the threshold for industrial projects relies on a hypothetical example that, while logical on its face, may not be effective for the full range of industrial projects. An industrial project that does not involve combustion, for example, could come in well under the 7,000 ton CO2 threshold and thereby miss opportunities to reduce emissions for non-combustion sources.
The draft threshold should be “road tested” with real-world examples to see if the process is workable and feasible. This will help avoid unintended consequences and ensure the maximum effectiveness of the threshold in terms of reducing GHG emissions.

Likewise, Attachment B offers a “plan-based” threshold for residential and commercial projects. This is an essential tool that APA California supports in concept, but it must be understood that the extensive planning requirements will result in major cost increases for completion of general plan updates and projects.  In addition to the new flood control requirements, improved transportation studies, SB 375 implementation, GHG strategies already required by AG lawsuits and letters, plus education of the public of these changes, the additional requirements presented in Box 2 will require localities and project proponents to add significant amounts of money and staff to implement.  These costs will come at a time when planning budgets and staff are being drastically slashed because of the deteriorating economy.

As mentioned above, the staff proposal relies heavily on “ARB performance standards” that have not been developed. Obviously these performance standards are critical to the success of any threshold and if they are to be practical to implement, they must be relatively simple and easily understood by local agency planners and developers at all levels. In addition, CARB may not be the most appropriate agency for developing these performance standards, especially given the many planning and transportation-related issues involved. Other state agencies, including OPR, should be involved in this process.
Interim Planning Guidance Is Needed Between Now and 2012

Some may argue that the determination of the thresholds should be delayed until AB 32 regulations are adopted in 2012, when we have a better idea of what performance standards are needed to avoid significant GHG impacts. The staff proposal argues that action is needed now, and APA California agrees, especially as it relates to interim planning guidance. For instance, Box 2 for residential and commercial projects provides a planning based threshold—a concept that APA California strongly supports—but the ability to judge those plans as consistent with SB 375 will be impossible until SB 375 is fully implemented at the regional level and local agencies have an opportunity to make their plans consistent with the new Sustainable Communities Strategies (SCS). The first SCS plans may not be in place at the regional level until 2012-2014 at the earliest, and more time will then be needed to voluntarily integrate the SCS into local general plans. Thus, the plan-based threshold envisioned in Box 2 will not realistically be available for at least five years.
Local agencies however need guidance now.  APA California suggests that CARB consider an interim, simplified plan-based approach to CEQA thresholds to guide local agencies that want to start addressing these issues by aggressively reducing GHGs ahead of the deadlines for implementation of AB 32 and SB 375. Local agencies should be able to accomplish this with a strong, enforceable local climate action plan that is consistent with the goals of AB 32 and Executive Order S-3-05.
The Proposal Should Clarify Interaction with Local and Regional Targets and SB 375 Processes

Interaction with other climate change processes must be clarified.  If the idea is to mitigate as much as possible and use offsite mitigation or a fee to get the rest of the way, how does that impact local and regional agencies that must still reach local emission reduction targets that are not helped with offsite mitigation or fees?  APA California believes there should be thresholds for on-site performance standards (and mitigation) that must be met before offsite mitigation or fees are allowed.
How will CARB-proposed thresholds, and potential offsite mitigation and fees, interact with SB 375 processes?  How can local agencies and projects comply with both?  If a project is consistent with the Sustainable Communities Strategy and includes all of the mitigation and standards that are part of that consistency will that project also are subject to additional CARB CEQA threshold performance standards?  What if they are inconsistent?

APA California will continue to monitor this process and provide comments.  However, we cannot stress strongly enough that CARB should review any recommendations through the lens of those that will be required to understand and enforce AB 32 and the new threshold requirements.
