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FLOOR ALERT
MEMO TO:
MEMBERS OF THE SENATE
FROM:

CCAPA, League of California Cities, CSAC
DATE:

September 4, 2007 

SUBJECT:
OPPOSITION TO AB 414 AS AMENDED – FLEXIBLE ZONING


RESTRICTIONS ON LOCAL ZONING

CCAPA, the League of California Cities and CSAC continue to oppose this measure as recently amended in the Senate Transportation & Housing Committee.  As amended, (j) on page 6 of the bill is now much worse than the previous version of the bill.  Although intended to increase the supply of affordable housing, it will instead punish those jurisdictions that are providing affordable housing simply because they are using a flexible overlay zoning process, which permits both residential and non-residential uses.  Here are the issues:
1.
We support making the overlay zoning sites subject to the no-net-loss of housing law – this addresses the author’s concerns.  AB 414 clarifies that the no-net-loss of housing law applies to ANY site on which the zoning designation permits both residential and non-residential uses.  In combination with existing housing element law, this will ensure that housing sites identified in the housing element on lots that are designated for mixed use that allow either housing or commercial development do not just disappear.  If for some reason a site is developed all non-residential, the jurisdiction will be required to ensure that its remaining housing site inventory has sufficient capacity to accommodate the jurisdictions’ RHNA.
 

2.
We strongly object to the arbitrary caps on these sites in the bill – if a local jurisdiction is providing housing beyond the arbitrary ratios in AB 414 using the more flexible zoning, why cap them?  This bill actually punishes jurisdictions that are using this tool effectively.  As amended, the 50% limitation applies now not only to sites for lower income housing, but to ALL housing sites. So: under this bill, only 1/2 the possible residential density on these sites could count; and those sites could only provide sites for 1/2 the total number of housing units needed.  The number of units that can be counted will be further reduced based on the number constructed in the last planning period and a long list of additional factors -- HCD can also add even more factors to be considered.   

3.
Why make it so difficult if this flexible zoning actually provides housing? A substantial amount of new housing in built-out areas has occurred in these commercially zoned areas.  Rather than encourage this infill housing, the net effect of AB 414 will be to severely constrict cities' and counties’ ability to designate commercial sites as housing sites, and to remove localities’ incentives for allowing housing in commercial areas.  It will also significantly restrict the ability of jurisdictions that are largely built out to provide high-density housing in the commercial areas where it is most politically acceptable. Many jurisdictions may simply not have enough residentially zoned sites to meet their RHNA allocations.
 

4.
AB 414 will make it even more difficult for built-out communities to designate sites for housing – they need the flexiblity.  We understand that the bill contains an exemption from this section for “mixed use” housing as newly defined in the bill.  But, even those jurisdictions with great success in placing housing in commercially zoned sites and which give significant incentives for residential development in commercially zoned areas, such as increased height or requiring residential development above the first floor, are hesitant to require residential development on every commercially zoned parcel.  Localities cannot always predict which currently non-residential sites will eventually be developed for housing and so usually permit residential development on a large number of commercial sites.  These higher density communities need as much flexibility in zoning as possible to achieve housing goals – not less.  This bill will make it even more difficult to designate sites for housing in the more built-out communities.  Also, by requiring localities to zone a certain amount and type of mixed use housing units to get around the arbitrary limitations in AB 414, it will place Anti-NIMBY’s -- who will fight the approval of any affordable housing – on notice.  That is counter productive.
5.
AB 414 is attempting to fix a problem that does not exist in most jurisdictions by requiring all jurisdictions to meet these new requirements. Who is abusing the existing statute? We only were told of two instances, and one of those was corrected by the jurisdiction.  The changes to the no-net-loss provisions in AB 414 should take care of any future problems without the restrictions in (j).

6.
Checks and balances already exist in the Housing Element law.  Usually communities only turn to commercial areas when they're running out of land, or when they want to promote smart growth in a downtown area. In addition, HCD already requires substantial information before it allows cities and counties to count commercially zoned sites as housing sites.  And, the new more rigorous site requirements just now being incorporated into housing elements requires any site placed in the housing element to be real sites applicable for housing.  Why should jurisdictions be forced to accept an arbitrary limit on certain categories of sites?
The bill remains a disincentive to this type of mixed use zoning that doesn’t meet the overly restrictive definition of “mixed use” in the bill.  That is the opposite of what infill development and smart planning are trying to achieve.  We urge you to request that S. (j) be removed from the bill or vote NO.

Should you have any questions regarding this memorandum, please do not hesitate to contact Sande George with CCAPA at 916/ 443-5301, Bill Higgins with the League of Cities at 916/658-8252, or DeAnn Baker with CSAC at 916/327-7500.
