




September 18, 2007

The Honorable Arnold Schwarzenegger

Governor

State Capitol

Sacramento, California  95814

SUBJECT:
REQUEST FOR VETO OF AB 414 (JONES) - COUNTER-PRODUCTIVE RESTRICTIONS ON LOCAL ZONING OPTIONS FOR HOUSING
Dear Governor Schwarzenegger:
The California Chapter of the American Planning Association respectfully requests your veto of AB 414, authored by Assembly Member Jones.  CCAPA, along with the League of California Cities and CSAC, spent many hours negotiating with the author and sponsors of this measure to find language that was acceptable to both sides.  However, as the bill was sent to your desk, all three organizations continue to strongly oppose the bill.  Although intended to increase the supply of affordable housing, this bill instead punishes those jurisdictions that are providing affordable housing simply because they are encouraging housing by using a flexible overlay zoning process.  
The sponsors maintained in the initial meetings that the goal of their measure was to take care of an issue they identified in just two cities – certainly not a widespread problem.  The cities, like many communities, were using overlay zones to encourage developers to build housing in infill areas.  An overlay zone is usually a parcel that is currently zoned for commercial, but with an overlay zoning that also allows housing on that parcel.  In these two jurisdictions – one of which immediately remedied the problem – the city had counted on a particular parcel to provide a specific number of housing units to meet its share of the Regional Housing Need Allocation (RHNA).  However, the parcel ended up being developed all commercial and the much-needed housing capacity was lost.  We agreed that this issue should be remedied. 
Rather than restrict the ability of localities to use this flexible overlay zoning, however, we proposed -- and the author agreed to take – amendments to the existing “no-net-loss” provision of housing law.  This law assures that any time a commercial development is approved on a mixed use site, the local agency must ensure, through rezoning other parcels or other means, that its housing site inventory is sufficient to meet its full RHNA obligation.  We think this addresses any issue of housing unit loss.  It also takes care of the problem early in the process – at the zoning stage before any projects are proposed.  If a similar bill were introduced next year just to tighten up the no net loss law, as is currently in Section 2, S. 65863 of the bill, we would support it.
 

However, instead of just remedying this issue, the sponsors went on to impose arbitrary caps in (j) on page 6 of the bill that allow jurisdictions that use this overlay zoning to only count 1 housing unit for every 2 built.  How will that produce more housing?  How will it meet the state’s goals to decrease sprawl, increase infill housing, reduce vehicle miles traveled, increase density and reduce greenhouse gas emissions?  It won’t.  

If you are a growing city or county that must plan and zone for a large housing allocation, would you build the units on greenfields where NIMBY’s are not a concern and where you can get credit for each unit you build, or would you continue to try to steer development into infill areas where there is much more public resistance to housing and density and where for your trouble you will only get to count half of the units you actually build?  The obvious answer is:  you’ll sprawl out to low density and easier to develop greenfields where you can count every housing unit built.  And, if you are a built out city with very few parcels left on which to place housing, you will now only receive credit for one unit for every two you build, punishing the jurisdictions that are currently providing very successful infill housing.  You have also lost one of the most successful and few zoning options for meeting your housing needs.
The bill does allow jurisdictions to get around this 2 for one housing credit by zoning these parcels with a very narrow and brand new definition of mixed use.  But, even those jurisdictions with great success in placing housing in commercially zoned sites and which give significant incentives for residential development in commercially zoned areas, such as increased height or requiring residential development above the first floor, are hesitant to require residential development on every commercially zoned parcel.  Localities cannot always predict which currently non-residential sites will eventually be developed for housing and so usually permit residential development on a large number of commercial sites.  These higher density communities need as much flexibility in zoning as possible to achieve housing goals – not less.  This bill will make it even more difficult to designate sites for housing in the more built-out communities.
This bill shows a real misunderstanding about how hard it is to zone and develop infill housing.  A substantial amount of new housing in infill areas has occurred in these commercially zoned areas. Rather than encourage this infill housing, the net effect of AB 414 will be to severely constrict cities' and counties’ ability to designate commercial sites as housing sites, and to remove localities’ incentives for allowing housing in commercial areas.  It will also significantly restrict the ability of jurisdictions that are largely built out to provide high-density housing in the commercial areas where it is most politically acceptable. Many jurisdictions may simply not have enough residentially zoned sites to meet their RHNA allocations.
 
There are even more checks and balances in current law on this type of zoning.  Usually communities only turn to commercial areas when they're running out of land, or when they want to promote smart growth in a downtown area, or now as a strategy to reduce greenhouse gas emissions and vehicle miles traveled. In addition, HCD already requires substantial information before it allows cities and counties to count commercially zoned sites as housing sites.  And, the new more rigorous site requirements just now being incorporated into housing elements requires any site placed in the housing element to be real sites applicable for housing.  Why should jurisdictions be forced to accept an arbitrary limit on certain categories of sites?
The bill is an example of many before it that continue to remove tools that local jurisdictions can use to encourage infill housing and smart planning.  AB 414 remains a disincentive to this type of mixed use overlay zoning that doesn’t meet the overly restrictive definition of “mixed use” in the bill.  That is the opposite of what infill development, greenhouse gas emission reduction strategies and smart planning are trying to achieve.  We urge you to veto AB 414 and suggest that the author come back next year with a bill to clarify that the no-net-loss provisions in S. 65863 apply to overlay zones.  If you have any questions, please contact CCAPA’s lobbyist, Sande George with Stefan/George Associates, 916-443-5301, sgeorge@stefangeorge.com.

Sincerely,
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Pete Parkinson, AICP - Vice President, Policy and Legislation

cc:
Curt Augustine
Office of Planning and Research
