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APA California Legislative Update – October  2009 
BY SANDE GEORGE, APA CALIFORNIA LOBBYIST
STEFAN/GEORGE ASSOCIATES 
2009 LEGISLATIVE SESSION AND REGULATORY WRAP UP
The end of the 2009 legislative session finished with a number of issues still pending. On October 11, 2009, the Governor set a record for signing the fewest bills in a legislative year. While the Legislature passed 872 bills in 2009, the fewest in more than 40 years, the governor signed only 696, vetoing  257 bills. Though the first year of the two-year regular session has finished, the Legislature has a number of important issues left on the table that will be the subject of an unprecedented three special sessions called by the Governor to deal with the state’s tax structure, the Delta/water storage and allocation measures, and education.  Below is a wrap of of special session issues, regulatory activities and legislation.

Delta/Water Measures:

Legislators worked until the early morning on September 12th, coming close to a deal on the Delta bills on the last day of the legislative session: AB 39 (Huffman), SB 12 (Simitian), AB 457 (Wolk) and AB 458 (Wolk).  However, a final deal was not reached in time. Nearly 700 bills were sent to the governor’s desk and the Governor threatened to veto all bills unless a water deal was reached by the deadline for him to take action on bills, October 11.  Legislative leaders continued working on the bills and made substantial progress toward a deal.  As a result, the Governor decided to take action on the bills sent to his desk and to call a special session on the water measures.  The Legislature did meet briefly in special session, sending additional budget bills to the Governor.  It is expected that if and when a final deal on the Delta/water bills is reached this fall, the Legislature will be called back into special session to vote on the measures.

Tax Commission on the 21st Century Economy Recommendations:

Governor Schwarzenegger mandated a bipartisan Commission on the 21st Century Economy to re-examine and update California's out-of-date tax laws. The Commission consisted of 14 members, half appointed by the Governor and half appointed by the Legislature.  The Commission was charged with recommending changes to the state and local tax structure, resulting in a more stable revenue stream. 

The commission released its final report on September 29th 2009, with 9 out of 14 members signing the report. The Governor has indicated he would sign the commission’s proposals if they are approved by the Legislature, but the major changes recommended by the Commission appear to be on a slow track as legislators attempt to understand the changes and potential impacts. Information hearings have begun and the Governor has called a special session to take up the proposal. The plan was designed to be revenue-neutral, approved by a majority vote and phased in over a five-year period. A few key items to note: 

· Elimination of the state sales tax: The proposal suggests elimination of the state’s five percent sales tax (currently 6% until April of 2011). This would be phased in over a five-year period. Local sales taxes would remain, as well as the state sales tax on gas and diesel fuels.  According to the League of California Cities, “total state and local sales and use tax collections would fall by over 55 percent. Assuming that Board of Equalization (BOE) administration costs do not change significantly, and assuming these costs would be re-spread to the remaining revenue allocations, BOE administrative charges to local agencies would more than double.”
· Introduction of a Business Net Receipts Tax (BNRT): Establishes a new tax, not exceeding 4% that would be applied to the net receipts of businesses. This is designed to tax the value a business adds to its production of products and services in California therefore attempting to approximate the benefits of services and programs utilized by the business. A value-added tax is designed to broaden the tax base (as companies providing services would be included in the BNRT), provide more certainty for taxpayers and stabilize tax revenue. 

CEQA and Lawsuit Exemption for Stadium in City of Industry

At the end of session in September, a bill was introduced in the special session that was printed, heard in committee and passed by the Assembly all on the second to last day of session. The bill, AB 81 XXX (Hull), exempts the stadium project and the City of Industry's analysis and approval of that project from CEQA and from any legal requirement concerning the content of a general plan or consistency with a general plan.  It also applies prospectively and retroactively to any pending litigation.  The exemption from CEQA and general plan consistency is extremely broad, applying to the stadium and surrounding development. The bill does require that the stadium and complex comply with mitigation measures contained in existing CEQA documents and local agreements. 

There were two pending lawsuits on the project, one from the City of Walnut and one from a local community group.  LA County also had concerns with the EIR and mitigation. It was stopped in the Senate after Senate Pro Tem Steinberg asked the parties to sit down and negotiate a deal without legislation. Steinberg however said that if a negotiated settlement could not be reached by the time special session met in October, he would allow the bill to move forward.  The City of Walnut was able to reach an agreement on the project, but the community groups did not.  As a result, AB 81XXX was heard on the Senate floor during special session on October 13th, and passed, without any committee hearings, on a vote of 22-14.  Members voting for the bill stated that the project would provide much-needed jobs and revenues to the state “in these extraordinary times”. APA strongly opposed this precedent-setting legislation. AB 81XXX was signed into law on 10/22/09. 
Regional Targets Planning Committee (RTAC) Report: 

The Regional Targets Advisory Committee (RTAC) was charged with providing recommendations to the Air Resources Board (ARB) on factors to be considered and methodologies to be used in the ARB green house gas emission reduction target setting process for cars and light trucks, as required under SB 375. Pete Parkinson, APA California Vice President, Policy and Legislation participated as a member of the committee. The RTAC submitted its recommendations to ARB in a final report on September 29, 2009.  The report is now available on the website at http://www.arb.ca.gov/cc/sb375/rtac/report/report.htm.

Regional Transportation Planning Guidelines: 

APA California is now also involved in the revisions to the Regional Transportation Planning (RTP) Guidelines, which are being updated to include SB 375 provisions.  Although called guidelines, the statute requires that the regional transportation agencies be consistent with the Guidelines in developing their regional transportation plans.  The draft RTP Guidelines are anticipated to be available early next year.

CEQA Guidelines Update:
The Natural Resources Agency received recommended amendments to the CEQA Guidelines for greenhouse gas emissions from the Office of Planning and Research on April 13, 2009. On July 3, 2009, the Natural Resources Agency officially started the rulemaking process for certifying and adopting these amendments. Public hearings on the Proposed Guideline Amendments were held in August.  The Agency received over 75 comment letters on the proposed amendments. The Natural Resources Agency must certify and adopt the guidelines on or before January 1, 2010. The Guidelines are expected to be finalized early next year.

Here are results of bills we were watching: 

STATUTE OF LIMITATIONS FOR HOUSING ELEMENT CHALLENGES:

AB 602 (Evans) was amended at the end of session to eliminate the statute of limitations for housing element challenges.  Sponsored by the housing advocate organizations, it is designed to deal with the court’s decision in Urban Habitats v. City of Pleasanton that existing law provides a 90-day statute of limitations on provisions in 65009 (d).  The housing advocates believe that this decision inappropriately limits their ability to challenge housing elements and other housing policies and ordinances that do not otherwise comply with the law or will not comply under the new process in SB 375. Their solutions so far, however, have been to allow an indefinite statute of limitations, which amounts to no statute of limitations at all, or as much as four years to bring action following adoption. The bill was made a two-year bill after negotiations with interested parties did not develop a compromise.  This issue is still under discussion and the bill is expected to be moved in January. APA, however, cannot support provisions that open local government up to large judgments or leave cities and counties hanging for years wondering whether or not they will be sued, particularly since the Pleasanton case gave those who brought the case the right to proceed with their claim against the City.
SMALL WIND ENERGY SYSTEMS:
AB 45, authored by Assembly Member Blakeslee, restricts local approvals of small wind energy systems in non-urban areas similar to a law that sunsetted last year. As amended, APA removed its opposition. AB 45 was signed by the Governor on 10/11/2009. 
CREDIT FOR VOLUNTARY WATER DEMAND MEASURE SAVINGS: 
AB 300, authored by Assembly Member Caballero, is sponsored by builders and developers and is designed to ensure that builders who install voluntary water demand measures, receive credit for their savings in connection with water-demand assessments and verifications done during the entitlement process. The bill requires the public water agency to maintain control of the water assessment for new developments and requires the voluntary water demand measures be permanently affixed to the property. APA does not oppose the concept, but ensuring compliance and monitoring that compliance over time remains a core issue. This bill failed to pass this year and is a two-year bill that can moved in January.

RESTRICTIONS ON DENIALS OF FARMWORKER HOUSING: 
Originally a very expansive measure that would have allowed farmworker housing on any parcel that allowed agricultural use, this measure was substantially amended to remove APA’s opposition. AB 494, authored by Assembly Member Caballero, now exempts from the Subdivision Map Act the lease of “agriculturally zoned land” to nonprofit organizations for the purpose of operating an agricultural labor housing project if the property is not more than five acres, and if the lease is for at least 30 years and signed before January 1, 2020.  AB 494 was signed by the Governor on 10/11/2009.  However, Assembly Member Caballero intends to reintroduce a measure in 2010 that she hopes will deal with local obsticles that restrict the ability to build farmworker housing.
PLANNING AND SUBDIVISION APPROVAL CHANGES IN HIGH FIRE AREAS: 
Two measures dealing with high fire areas, both supported by APA after ammendments, were vetoed by the Governor.  AB 666 (Jones) would have required counties to make findings that new development meets fire service availability, fire design and access requirements before approving maps in a state responsibility area or a very high fire hazard severity zone.  SB 505 (Kehoe) would have required changes in the Safety Element of the General Plan to protect the community from fire risk in a State Responsibility Area or within very high hazard severity zones. 

In vetoing the bills, the Governor said that while he supports strong fire safety standards for new developments, AB 666 would place an increased workload on the State without additonal staff or other resoures to meet the workload.  Without funding to ensure the bill can be implemented, the Governor did not believe the bill would actually help prevent wildfires.  The Governor believed SB 505 would have resulted in additional General Fund costs and created significant cost pressures to maintain State Responsibility Areas and fire hazard severity zone maps, as well as add additional costs to local governments.

NOTICE REQUIREMENTS FOR FEES: 

AB 1084 (Adams) originally would have made it difficult in increase fees or impose conditions on projects. As amended the bill clarifies notice, adjustment, and audit procedures  with regard to a proposed or existing fee. These changes are consistent with existing law and practice. APA was neutral on the bill. AB 1084 was signed into law on 10/11/2009.

SB 375 CLEAN UP: 

SB 575 authored by Senator Steinberg is the clean up vehicle for SB 375 and specifies how the new housing element due dates under the new 8-year RHNA process will be implemented and reconciled with local Regional Transportation Plans and SB 375 regional planning requirements. APA supported this measure. SB 575 was signed into law on 10/11/2009. 

