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SON OF PROP 90 CIRCULATING

Just after Prop 90 was defeated at the polls, the Howard Jarvis Taxpayers Association filed a new constitutional amendment to restrict the use of eminent domain and require the payment of damages.  This new initiative, like Prop 90, would virtually eliminate the ability of the state or local governments to impose a whole host of other laws and regulations, from zoning to rent control.  
The key difference between this new initiative and Prop 90 is that it would apply to existing laws and regulations, not just new ones.  It would void any government action if it “results in continuing damage” to someone’s property unless the government pays for that damage.  Damages and takings would include any “reasonably expected and economically viable use” in whole or “in part” of a person’s property rather than the existing “all economically beneficial use”.  
It does state that “damaged” would not include actions that are undertaken to preserve health and safety including the abatement of nuisances or criminal activity; or as land-sue planning, zoning, or use restrictions that “substantially advance a legitimate government interest and do not deny a private owner economically viable use of his property, including his reasonable investment-backed expectations”; or to “preserve land for, or to protect such land from encroaching uses that would jeopardize its use for, customary husbandry practices in the raising of food, giver, livestock, or other agricultural products or timber”.  
As a recent Sacramento Bee editorial said, the initiative “would be a formula for endless litigation and cost to California taxpayers.”  CCAPA will be gearing up to fight this initiative as well.
FISH & GAME ENVIRONMENTAL FILING FEES INCREASE – CONTROVERSY OVER “NO IMPACT” DETERMINATION

The Department of Fish & Game recently sent out a letter to County Clerks and CEQA Lead Agencies alerting them to increased environmental filing fees as required by a bill signed into law last year, SB 1535.  The increased fees are as follows:

	CEQA Document
	Current Fee
	Fee Effective

1-1-07

	Negative Declaration (ND)
	$1,250
	$1,800

	Mitigated Negative Declaration  (MND)
	$1,250
	$1,800

	Environmental Impact Report (EIR)
	$850
	$2,500

	Environmental Document pursuant to a Certified Regulatory Program (CRP)
	$850
	$850

	County Clerk Processing Fee
	$25
	$50


Senate Bill (SB) 1535 was signed into law by the Governor last year and amends the law to increase Fish and Game (DFG) CEQA filing fees.  The increased fee is designed to provide funding for additional DFG staff, hopefully resulting in faster reviews or advance project planning, DFG consultation, and direct review and comment of environmental documents for many projects.  

According to the Fish & Game letter, other mandatory statutory changes in the bill require the following:

· An increase in the Fish and Game filing fees for Negative Declarations, Mitigated Negative Declarations, and EIRs;

· Annual fee adjustment based on an inflation index;

· Elimination of the “de minimis” fee exemption for projects determined to have a de minimis effect on wildlife (The de minimis exemption is replaced by a fee exemption, issued by DFG, for eligible projects that have “no effect on wildlife”);

· An increase in the County Clerk processing fee;
· The provisions of the bill take effect on January 1, 2007
Under the revised statute, according to DFG, a lead agency may no longer exempt a project from the filing fee requirement by determining that the project will have a de minimis effect on fish and wildlife.  Instead, a filing fee will be required unless the project will have no effect on fish and wildlife.  If the project will have any effect on fish and wildlife resources, even a minimal or de minimis effect, the fee is required. A project proponent asserting a project will have no effect on fish and wildlife will be required to contact DFG and the Department will review the project, make the appropriate determination, and in “no effect” cases, the Department will provide the project proponent with documentation of exemption from the filing fee requirement.  At this time, the Department anticipates that less than 5 percent of the projects would qualify for the “no effect” standard.

The process for payment of filing fees has not changed.  The letter also states:

“In summary, commencing January 1, 2007, the State Clearinghouse will not accept or post a NOD filed by any State lead agency and County Clerks should not accept or post a NOD from a local lead agency, unless it is accompanied by one of the following: (1) a check with the correct Fish and Game filing fee payment (see attached table), (2) a receipt or other proof of payment showing previous payment of the filing fee for the same project, or (3) a completed form from the DFG documenting the DFG’s determination that the project will have no effect on fish and wildlife.” 

This has taken many by surprise, and has also sparked controversy with the statement in the letter that only the DFG may issue a certification that a project has “no impact” on wildlife and suggests checking the Department’s website for the appropriate procedure.  
At this time, the Department’s website has no procedure, and SB 1535 itself does not require that this determination be made by the Department but in fact appears to include no restrictions to a lead agency making this determination itself based on its review of the project.  In addition, it seems that the Department will not have the ability to review the hundreds of requests that it will receive for a “no impact” certification.  Filing of a Notice of Determination must be done within 5 days of the approval of a project, and it will not be appropriate for the Department to require agencies to pay $1800-$2500 in environmental fees because it cannot process the requests fast enough.  A better solution might be for the Department to do a random check of projects with “no impact” findings, but retain the ability of lead agencies to make the “no impact” finding.  
Several CCAPA members are currently discussing this issue with DFG and the bill’s author.  Until there is a reasonable process for the no impact determination, or until Fish and Game promulgates regulations (hopefully both), many localities have decided to: 1) pay the fee; 2) ask for exemptions early; 3) find any receipts for past payments.  Given the no vesting component of the statute, local lead agencies have decided it is prudent to just pay the fee so that the Notice of Determination can be filed in a timely manner.  
If you have questions regarding the environmental filing fees, fee payment or collection, or whether your project is subject to the fee, please contact the DFG 2007 CEQA fee informational line at (916) 651-0603. A recorded message will provide information about the filing fee increase and process.  Information may also be available at the DFG and OPR websites at www.dfg.ca.gov and www.opr.ca.gov .   

NEW BILLS BEING INTRODUCED

2007 is the beginning of a new two-year session.  New legislation is just starting to be introduced.  The final deadline for bill introduction is February 23, so it will be quite awhile before we see the full list of new legislation.  For an up-to-date list of bills anytime, log on to the CCAPA website legislation page at www.calapa.org.  Below is a list of the key planning measures introduced so far.
AB 5 – WOLK – LOCAL FLOOD PROTECTION PLANNING ACT

This measure is the son of AB 802 (increased General Plan flood requirements) and AB 1899 (“show me the flood protection”).  To begin discussions, Assembly Member Wolk has left most of the details out of the bill for now.  
As introduced, the bill will require an unspecified entity to create the Central Valley Flood Protection Plan to address flood protection in the central valley.  The Plan must include minimum flood protection standards for urban, rural, and small communities.  It appears that those standards may be different for each of those areas, but the standards are not specified in the bill at this time.  
It will also establish the voluntary Local Flood Protection Planning Act which lists what must be included in a local plan of flood protection, including a plan to meet minimum flood protection standards for urban, rural, and small communities within the local agency’s jurisdiction, identification and assessment of flood protection facilities and improvements, an emergency response and evacuation plan for flood prone areas, a long-term funding strategy for improvement and ongoing maintenance and operation of flood protection facilities, and approval of an ordinance to mandate flood insurance and annually notify homeowners as to the level of flood protection and flood risk.  The definition of “local agency” is not yet determined.  The plan would have to be submitted for review to DWR or the Rec Board.  Priority for state funds will be given to local agencies that have adopted a local plan of flood protection. 
The bill also includes a place holder section that requires unspecified conditions to be met before local governments in the central valley can approve new developments within high-risk flood prone areas.  
Finally, the bill would establish a Local Flood Protection Plan Assistance Fund administered by DWR.  The monies in the fund would be awarded as grants to local agencies to develop and implement the local flood protection plans.
AB 29 – HANCOCK – INFILL INCENTIVES
AB 29 would require a portion of the Housing and Emergency Shelter Trust Fund Act bond funds to be distributed to councils of governments to fund competitive infill incentive grants for cities and counties that meet certain criteria.  The city or county, to receive the funds, must conform local plans and land use policies to the COG’s regional growth plan for the area, and use the funds for projects in infill areas targeted in the regional growth plan for growth, or to protect resource and ag areas.  The funds can be used for any capital outlay purpose consistent with the regional growth plan, including parks, urban greening projects, water/sewer projects associated with infill development, and street/road/transit/bike/ped improvements.  The grants will be required to promote infill development and encourage efficient development patterns consistent with the goals in AB 857.
AB 70 - JONES – LOCAL FLOOD LIABILITY
This bill would impose joint liability on a city or county for property damages sustained in a flood by the city or county approving new development in an undeveloped area that is protected by a project levee (Central Valley).  It would apply where flood levels are anticipated to exceed three feet for a 200-year flood event.
AB 82 – EVANS – AGRICULTURAL LAND PRESERVATION
AB 82 as introduced is a spot bill.  It expresses the intent to enact legislation that would encourage the preservation of ag land and to encourage local governments through local planning to recognize the importance of agricultural production to California and the local economy.

ACA 2 – WALTERS – USE OF EMINENT DOMAIN FOR PUBLIC PURPOSES ONLY
ACA 2 is a shortened version of Prop 90.  It would amend the constitution to permit private property to be taken or damaged only for a stated public use and only when just compensation has first been paid to, or into court for, the owner.  It also adds two new sections to Article 1.

1) “Notwithstanding any other provision, a community redevelopment agency, community development commission, or joint powers agency that has the power of eminent domain shall not exercise the power of eminent domain to acquire any real property if ownership of the property will be transferred to a private party or private entity, other than a public utility.”

2) The above new section “shall apply to both new and pending projects that involve the exercise of the power of eminent domain” unless a resolution of necessity for the project was adopted prior to the effective date of the amendment.

SB 5 – MACHADO – STATE PLAN OF FLOOD CONTROL, LOCAL RESPONSIBILITIES & 500-YEAR LEVEL OF FLOOD PROTECTION
This bill, which is also a statement of intent at this point, would resurrect the comprehensive State Plan of Flood Control and the integration of the various funds that can be used for flood control.  It would establish the roles and responsibilities of the state, local flood management agencies, cities and counties, and developers and other property owners.  It would develop changes in land use and development polices in flood areas as soon as new flood risk maps are available, DWR and the Rec Board have completed their assessments of the current performance of state flood control and have identified and adopted a schedule for implementing the improvements, and when state and local agencies adopt a schedule for implementing the improvements. Timelines for all of the requirements in the bill are not yet specified.
It would require the state to pay 100% of the nonfederal capital costs to bring flood facilities up to design standards and identify and implement improvements; to partner with local flood management agencies, cities, and counties to provide 500-year protection to currently urbanized areas paying 50-70% of the nonfederal share (locals would have to provide the remainder of the funding with unspecified funds); and to provide 500-year protection in nonurban areas only if funds are available after first meeting the needs of currently urbanized areas.  DWR would also establish maintenance standards for flood facilities, comment on all local general plans and environmental documents regarding flood risks in areas protected by the state plan of flood control that are proposed for development, and develop new building standards for new structures constructed in deep flood plains.  
Local flood agencies would be responsible for maintaining the levees and other flood management facilities and would comment on local plans and environmental documents as well.  
Cities and counties would be required to address flood risks explicitly in all land use planning and permitting, revise general plans to exclude any new residential development in any area with less than 500-year protection, enforce state building standards in flood plains, and annually notify property owners and mortgage holders that a parcel may be protected by a flood facility and recommend that they purchase insurance.  
Developers would be required to disclose to potential buyers that the parcel may be protected by a flood facility and recommend that they buy insurance.
SB 6 – OROPEZA – CONSIDERATION OF CLIMATE PREDICTIONS REGARDING OCEAN LEVELS
SB 6 would require cities and counties to include as a condition for approval or conditional approval of a tentative map or parcel map that a subdivision applicant have considered existing climate predictions regarding ocean levels.  It would also require a state or local agency that maps and identifies flood risk to consider existing climate predictions regarding ocean levels.

SB 12 – LOWENTHAL – SCAG ALTERNATIVE RHNA PROCESS
SB 12, until January 1, 2015, would substantially revise the procedure for the Southern California Association of Governments, or delegate subregion, to develop a proposed methodology for distributing the existing and projected regional housing need to cities and counties within the region or subregion.  It allows SCAG to conduct workshops rather than survey local governments for local planning factors, limits appeals to one, and gives SCAG more time to develop the final RHNA allocations.  Language is still being worked out, but this bill will be on a fast track.
SB 34 – TORLAKSON – USER FEES AND ASSESSMENTS FOR SACRAMENTO-SAN JOAQUIN DELTA FLOOD CONTROL

SB 34 would declare the intent of the Legislature to authorize the Rec Board to establish a “beneficiary pays system” and to collect user fees and assessments for levee maintenance and other flood control purposes in the Sacramento-San Joaquin Delta. 

SCA 1 – MCCLINTOCK – EMINENT DOMAIN RESTRICTIONS 
Also a modified version of Prop 90, SCA 1 would change the constitution to provide that private property may be taken or damaged  only  for  a stated  public use  and  only when just compensation, ascertained by a jury unless waived, has first been paid to, or into court for, the owner.  It also adds a new requirement that private property “shall not be taken or damaged without the consent of the owner for purposes of economic development, increasing tax revenue, or any other private use, nor for maintaining the present use following the taking.”  It defines “just compensation" to include the cost of acquiring comparable property; all costs and losses incurred due to the condemnation, including, but not limited to, loss of income, loss of business good will, and relocation costs; and attorney's fees upon determination that the amount offered by the public agency was less than the amount ascertained by the jury, or by the court if a jury is waived.  
It specifies that all property that is taken by eminent domain shall be used only for the public use stated at the time of the taking, except for purposes, public or private, that are incidental to that use.  It states that when property taken by eminent domain ceases to be used for the public use stated at the time of the taking, or fails to be put to that use within 10 years following the date of that taking, the former owner would have the right to acquire the property at fair market value and would be taxed at its base year value, with any authorized adjustments, as had been last determined at the time the property was acquired by the condemnor.  It would apply to all condemnation actions commenced or pending on or after June 23, 2005.

