



2006 CCAPA HOT BILL LIST

END OF YEAR WRAP UP

AS OF OCTOBER 2, 2006
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By Sande George with Stefan/George Associates, CCAPA’s Lobbyist
Below is a quick wrap up of the 2006 legislative session.  If you are interested in more information on the measures discussed, go to the CCAPA webpage legislative section at www.calapa.org.
INFRASTRUCTURE BONDS
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· There are four bonds on the November ballot:


Prop 1B

$19.9 Billion Transportation Bond


Prop 1 C

$2.8 Billion Housing Bond


Prop 1 D

$10.4 Billion Education Bond


Prop 1 E

$4.1 Billion Flood Protection Bond


TOTAL

$37.3 BILLION IN BONDS

· What are their chances of passing?
CCAPA supported the entire bond package in the Legislature.  A recent poll shows all of the bonds with a very slight majority of support.
FLOOD BILLS AND LOCAL GOVERNMENT LIABILITY
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· All of the major flood bills died, in spite of a last minute failed attempt to develop a consensus that combined several of the pieces of each of the bills into one vehicle.  The bills that died include:
AB 802, (Wolk), would have increased General Plan flood requirements in both the conservation and land use elements based on suggestions outlined in the General Plan Guidelines. CCAPA worked with Assembly Member Wolk to develop this consensus measure, dealing with flood issues for the entire jurisdiction at the General Plan stage rather than at the project level.  CCAPA supported this measure.
AB 1528, (Jones), would have subjected a local public entity to joint liability and the state’s rights of indemnity and contribution to the extent that the local public entity increases the amount of property damage sustained in a flood by approving new development in a previously undeveloped area. CCAPA did not take a position on this bill.
AB 1665, (Laird), would have increased requirements in the land use element to identify and annually review those areas that are subject to flooding as identified by FEMA mapping, and the conservation element to identify rivers, creeks, etc. that may accommodate floodwater for purposes of groundwater recharge and stormwater management.  Also would have increased 
local liability for flood damages, and required Rec Board review of the general plans within their jurisdiction for comment.  AB 2500, a companion bill, would have required a local safety plan to be adopted before a city or county would receive funding for upgrades of project levees and required the city or county to accept liability.  CCAPA preferred the approach in AB 802.
AB 1898, (Jones), would have required owners of property located in a flood hazard zone within the Sacramento River or San Joaquin River watersheds to maintain flood insurance.  CCAPA had no position on this measure.
AB 1899, (Wolk), would have required a city or county that determines a project is in a flood hazard zone within the Sacramento River or San Joaquin River watersheds to determine whether the flood protection for the land upon which the project proposed to be located currently meets a 100-year and 200-year flood protection standard before the map for that project can be approved unless certain conditions were met.  (This is the “show me the flood protection” 
measure modeled after the water supply laws.)  CCAPA also worked with the author on this measure, and offered our own proposal that would have addressed these issues through CEQA and the General Plan based on mapping and information regarding the conditions of the levees obtained from the Rec Board or DWR.  However, those amendments were not accepted and CCAPA opposed the final version of this bill.
AB 2208, (Jones), would have required a fee to be imposed on those that benefit from delta levees, project levees, and the levee water conveyance system, to create a dedicated revenue stream to pay for the maintenance, of, and improvements to, the delta levees, project levees, and levee conveyance system.  CCAPA supported this measure.
SB 1796, (Florez), would have made changes to the Rec Board.  This bill was vetoed by the Governor.
· One other flood-related measure was passed.  AB 142, authored by Speaker Nunez, provided emergency funding to repair hot spots on project levees and was signed into law in May.
20-YEAR PLANNING FOR HOUSING
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Started by Secretary of Business, Transportation and Housing Sunne McPeak, the idea of 20-year planning and 10-year zoning for housing was started two years ago.  
After an initial working group failed to develop a viable proposal, the League of Cities and BIA put their own working group together to try to reach a consensus.  That also failed.  
BIA was still interested in pursuing their own version of the proposal and introduced SB 1800 (Ducheny) this year.  It would have required more upfront planning and environmental review, limiting the amount of review at the project level.  Mandating a new Housing Opportunity Plan, or HOP, in addition to the existing housing element, the bill would have required that sites be zoned to meet a city or county’s 10-year housing need for all income groups.  The bill had extensive implementation problems as written, and never passed its first committee.  However, BIA plans to come back with another bill next year.  
CCAPA does not object to the goal of this proposal, but has developed our own proposal that is a much more streamlined housing element process in exchange for the upfront planning.
DENSITY BONUS LAW
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· Although there were a few bills that attempted to once again make sense of this poorly written and confusing law, the sponsors of the density bonus law once again introduced a measure to make the law even worse.  SB 1177 (Hollingsworth) would have eliminated the existing requirement in current density bonus law that the developer requesting a waiver or reduction of development standards must show that the waiver or reduction is necessary to make the housing units economically feasible.  This would have allowed developers using density bonus law to request unlimited, wholesale waivers of existing local ordinances. Assembly Member Mullin, Chair of the Assembly Housing Committee, however, asked that all of the bills dealing with density bonus law be held in committee pending review of the many problems with the law. As a result, all of the density bonus bills are dead.

· After SB 1177 failed, the sponsors attempted a gut and amend maneuver, and amended an unrelated bill, AB 2294, to do the same thing.  After major protests from committee chairs in both the Senate and Assembly and local government representatives including CCAPA, that bill never moved, however, and also died.

· It is expected that a working group will be formed this fall, under the auspices of the Assembly Housing and Assembly Local Government Committees, to discuss this law and potential changes to ensure the density bonus law in the future actually produces more affordable housing.

EMINENT DOMAIN AND REDEVELOPMENT REFORM
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· A large number of major eminent domain and redevelopment reform measures did pass the Legislature this year and were signed by the Governor. CCAPA did have concerns about some of the provisions in these measures given that California’s redevelopment laws are more stringent than most other states.  However, the measures that were sent to the Governor were reasonable attempts to deal with real concerns about eminent domain and existing California redevelopment laws without the draconian measures that were suggested in the wake of the Kelo decision. A full description of those bills appears below and includes: 



AB 773, 782, 1893



SB 53, 1206, 1210, 1650, 1809.

· The more drastic measures, that would have prohibited redevelopment agencies from using eminent domain to take a residential or private property for a “non-public” use and would have imposed other severe restrictions on the use of eminent domain, failed to pass.

· Prop 90, however, is the key source of concern.  Please see the CCAPA website homepage for information about Prop 90, and www.NoProp90.com, the No on Prop 90 campaign website.
OTHER HOUSING BILLS
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· A number of general affordable housing bills were also introduced this year, most of which did not pass.  Those that did make it to the Governor’s desk were all amended to meet CCAPA’s concerns, including:



AB 2511, making additional changes to anti-NIMBY law and other 


affordable housing statutes (signed by the Governor).

 

AB 2634, requiring the analysis of population and projected housing 


needs for all income levels to include extremely low income households 


as identified by the COG as part of the low income needs number (signed 

by the Governor).


SB 1322, requiring cities and counties to designate zones for homeless 


shelters by right, and for special needs facilities and transitional 



housing by right or CUP (vetoed by the Governor).

CABLE TV AND WIRELESS TELECOMMUNICATIONS FACILITIES
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· AB 2987, authored by Speaker Nunez, passed the Legislature and was signed by the Governor after intense lobbying from both supporters and opponents.  It will enact the Digital Infrastructure and Video Competition Act of 2006 and establish a procedure for the issuance of state franchises for the provision of video service that would be administered by the PUC.  Despite amendments, cities and counties still opposed the measure that eliminates local control over these franchise agreements.  CCAPA did not take a position on this bill with the exception of a CEQA provision that was addressed in the final amendments.
· SB 1627 (Kehoe) requires every city and county to administratively approve an application for a collocation facility on or immediately adjacent to an existing wireless telecommunications collocation facility that complies with state and local requirements for such facilities through the issuance of a building permit or a nondiscretionary permit.  CCAPA strongly opposed the original version of the bill but were neutral after the author took almost everyone of CCAPA’s suggested amendments.  The Governor signed this measure.
NATIVE AMERICAN SITES
[image: image10.png]



·  SB 1395 (Ducheny) was vetoed by the Governor.  It would have required a lead agency that determines that an emergency project or grade separation project is exempt from CEQA to notify in writing, within 10 days of that determination, all Native American tribes identified by the California Native American Heritage Commission as having an interest in the area that includes the site of the project.  Originally, this bill would have applied to all exempt projects, and CCAPA opposed the bill.  As finally narrowed, it still would have been difficult to implement.
· Another Native American sites bill, AB 2641 (Coto), died.  It would have required the landowner, upon discovery of Native American human remains and multiple human remains on a project site, not to damage or disturb the remains until specific conditions were met, including discussing and conferring with the decedents regarding their preferences for treatment of the remains.  CCAPA did not take a position on this bill as amended.
REGIONAL BLUEPRINTS AND SCAG HOUSING ELEMENT PILOT PROJECT
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Two proposals spearheaded by SCAG also failed to pass this session.  

The first was a working group that CCAPA participated in that was tasked with developing a proposal to encourage regional blueprints and local adoption of the blueprint strategies.  

The second was the SCAG RHNA pilot project designed to streamline the new housing allocation process to allow SCAG to complete the RHNA allocation process relatively on time but which was extremely controversial among SCAG jurisdictions.  
Both proposals will be back next year.  In the mean time, SCAG plans to go forward this fall with their “Regional Housing Needs Assessment Methodology Workshops” and introduce an urgency measure in January that will bless that process.  Of key concern is how these workshops will address the AB 2158 local planning factors and incorporate those factors into the RHNA allocations.  
STATUS OF HOT BILLS SENT TO THE GOVERNOR’S DESK
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AB 573 – WOLK - DESIGN PROFESSIONAL INDEMNITY

Provides for all contracts entered into or amended on or after January 1, 2007, with a public agency for design professional services, that all provisions in the contract that purport to indemnify, including the cost to defend, the public agency by a design professional against liability for claims against the public agency, are unenforceable, except for claims that arise out of or relate to the negligence, recklessness, or willful misconduct of the design professional.

STATUS:  Signed by Governor

AB 773 – MULLIN - REDEVELOPMENT REFERENDUMS
Applies the current requirement, that petitions for referendums on redevelopment plans be submitted to the clerk of the legislative body within 90 days of the adoption of the ordinance, to all cities and counties rather than just those over 500,000 in population.  
STATUS:
Signed by Governor

AB 782 – MULLIN - DEFINITION OF BLIGHT

Deletes from the definition of “blight” under redevelopment law land in the project area that is characterized by the existence of subdivided lots of irregular form and shape and inadequate size for proper usefulness and development that are in multiple ownership.  
STATUS:
Signed by Governor
AB 1387 -
JONES - CEQA FOR RESIDENTIAL INFILL

Provides that if a residential project, not exceeding 100 units, with a minimum residential density of 20 units per acre, and within one-half mile of the transit stop, on an infill site in an urbanized are is in compliance with the traffic, circulation, and transportation policies of the general plan, community or specific plan, and applicable ordinances of the city or county, and the city or county requires that the mitigation measures approved in a previously certified project area EIR  applicable to the project be incorporated in the project, the city or county is not required to make the findings regarding the significant environmental effects from impacts of the project on traffic at intersections, or on streets, highways or freeways.  Unfortunately, the way this bill is structured, it will not provide real relief for infill development.
STATUS:
 Signed by Governor
AB 1893 -
SALINAS - REDEVELOPMENT FUNDS FOR CITY HALL OR COUNTY ADMIN BUILDING
Extends the existing law to prohibit the use of tax increment funds for acquisition of land upon which a city hall or county administration building is to be constructed, and related site clearance and design costs, as well as the construction of the facilities.

STATUS:
Signed by Governor

AB 2511 – JONES - AFFORDABLE HOUSING 

Makes a number of changes to existing affordable housing statutes, including: 

1. Extends existing anti-discrimination provisions by prohibiting a local government agency from discriminating in its planning and zoning activities against persons or families of very low-income.  (Existing law prohibits discrimination only against persons of low- to moderate-income.) 

2. Prohibits a city, county, or other local government agency from disapproving a housing development project or conditioning the approval of a housing development project in a manner that renders the project infeasible if the basis for the disapproval or conditional approval includes forms of discrimination prohibited by the Planning and Zoning Law.
3. Requires a court to issue an order or judgment compelling a city or county to comply with reporting requirements on the status of the housing element implementation, subject to certain conditions.  Authorizes the court to impose appropriate sanctions to ensure that the order or judgment is carried out. (This is a new state mandate.)
4. Declares that Government Code Section 65589.5, currently known as the "Anti-Nimby" law, to be officially cited as the Housing Accountability Act. 

5. Repeals the so-called "Granny flat" law, which was rendered obsolete by the subsequent enactment of the "second unit" law. 

6. Requires a local entity to approve or disapprove a development project within 90 days if at least 49% of the units are affordable to very low- or low-income households.

7. Adds a new requirement in the no-net-increase-in-zoning section of the law to mandate that if a city or county has not adopted a housing element for the current planning period within 90 days of the deadline established by S. 65588 (5-year housing element revisions), or the adopted housing element is not in substantial compliance with the Housing Element law within 180 days of the deadline established by S. 65588, the city or county may not decrease the density lower than 80% of the maximum allowable residential density for that parcel.  If the COG fails to provide the housing allocation within the deadlines, the deadline for adoption of the housing element and determining substantial compliance will be extended equal to the delay.

 STATUS:  Signed by Governor
AB 2634 – LIEBER - PROJECTED HOUSING NEEDS FOR EXTREMELY LOW-INCOME HOUSEHOLDS

Requires that the analysis of population and employment trends and quantification of a city or county's existing and projected housing needs for all income levels in the housing element of its general plan must include extremely low-income households, defined as those earning no more than 30% of the median income.  In addition, it would:

1.
Specify that local agencies must calculate the subset of very low-income households that qualify as extremely low-income households by either using available census data to calculate the percentage of very low-income households that qualify as extremely low- income households or presuming that 50% of the very low-income households qualify as extremely low-income households.

2.
Specify that the required analysis of potential and actual governmental constraints upon the maintenance, improvement, or development of housing include multifamily rental housing, factory-built housing, mobile homes, housing for agricultural employees, supportive housing, single room occupancy or efficiency units, emergency shelters, and transitional housing.

3.
Add "single room occupancy or efficiency units" to the types of housing for which sites are to be identified to accommodate a city or county's share of the regional housing need that could not be accommodated in its inventory of land suitable for residential development. 

4.
Adds a new provision to clarify, except as otherwise provided, when amendments to housing element law that alter the required content of the housing element will take effect as follows:

             a) A housing element or housing element amendment timely prepared pursuant to statutory requirements for periodic housing element revisions, when a city, county, or city and county submits a draft to the Department of Housing and Community Development (HCD) for review pursuant to Government Code Section 65585 more than 90 days after the effective date of the amendment; and,

b) Any housing element or housing element amendment prepared pursuant to statutory requirements for periodic housing element revisions, when the city, county, or city and county fails to submit the first draft to HCD before the due date specified for the revision. 

STATUS:  Signed by Governor
AB 2762 – LEVINE - INDIAN TRIBE PARTICIPATION IN SCAG

Would have authorized 16 federally recognized Indian tribal governments to participate in SCAG.
STATUS:  Vetoed by Governor

AB 2867 - TORRICO - MAP ACT NOTICE FOR PROJECTS IMPACTING MINERAL RIGHTS

Requires notice under the Map Act to be given to an owner of a mineral right pertaining to the subject real property who has given notice of intent to preserve a mineral right.

STATUS: Signed by Governor 
SB 53 – KEHOE – BLIGHT AND TIMELINE FOR EMINENT DOMAIN
Requires a redevelopment agency to specify in its redevelopment plan where, when and how the agency is authorized to use eminent domain, prohibits a redevelopment agency from amending its plan to extend the timeline to use blight unless the redevelopment agency can make a new finding of blight, and specifies that the redevelopment plan must contain a time limit for commencing eminent domain actions which may not be more than 12 years from the plan's initial adoption.
STATUS:  Signed by Governor
SB 1206 – KEHOE – BLIGHT DEFINITION

Amends the process required to establish that land is blighted for the purpose of redevelopment by:  
1. Narrowing the descriptions of conditions underlying blight and revising the definition of “predominantly urbanized”.
2. Prohibiting the inclusion of nonblighted parcels in a redevelopment project area for the purpose of obtaining property tax revenue from the area without substantial justification for their inclusion.
3. Using a performance standard to justify a finding of blight;
4. Making it easier to challenge redevelopment decisions;
5. Deleting antiquated subdivision conditions as conditions that establish blight, absent a showing that land is also predominantly urbanized and economically blighted.
6. Increasing state oversight through the Attorney General, Department of Finance and Housing and Community Development Department.
STATUS:  Signed by Governor
SB 1210 – TORLAKSON – EMINENT DOMAIN LITIGATION
1. Revises the existing law that permits a plaintiff eminent domain taking authority to make ex-parte application to the court for pre-judgment possession of land and instead allows the issuance of pre-judgment possession orders only when the property owners has been given notice and an opportunity for a hearing.

2. Allows a property owner, within 30 days of receiving the notice, to submit to the court written opposition to the taking, signed under penalty of perjury, and containing a brief description of the hardship that would be caused by the taking.

3. Requires a public entity seeking to use eminent domain to pay the reasonable costs of an independent appraisal, up to $5,000.

4. Prohibits a redevelopment agency from exercising eminent domain over 12 years after adoption of the redevelopment plan, unless “substantial blight” exists that cannot be eliminated without eminent domain.

5. Enacts a new conflict-of-interest prohibition applicable to board members of public entities.

STATUS:  Signed by Governor
SB 1322 – CEDILLO – ZONING FOR HOMELESS SHELTERS AND SPECIAL NEEDS FACILILTIES

1. Would have required cities and counties to include in the housing element an analysis of the need for emergency shelters and to accommodate that need by designating zones or sites where emergency shelters are allowed by right.

2. Added emergency shelters and special needs housing to the anti-NIMBY law.

3. Required cities and counties to designate zones where special needs facilities and transitional housing are a permitted use either by right or subject to a conditional use permit.

STATUS:  Vetoed by Governor
SB 1395 – DUCHENY – NATIVE AMERICAN SITES ON CEQA EXEMPT PROJECTS

Would have provided that if a lead agency determines that a project is exempt from CEQA because of an emergency-related situation or railroad grade separation, the lead agency would have been required to notify in writing all Native American tribes identified by the California Native American Heritage Commission as having an interest in the area that includes the site of the project. (Result of a specific emergency project in San Bernardino County for PG&E.)  Would have also required the lead agency to notify applicable Native American tribes within 10 days of the determination of exemption about the project, of the following: 

               A.     The location of the project.

               B.     A description of the project.

               C.     Identification and brief explanation of the applicable CEQA exemption.

               D.     A single point of contact at the lead agency. 

Upon request by a Native American tribe, would have required the single point of contact at the lead agency to be available to exchange information and comments and consider information submitted by the tribe, unless these activities directly impede preventing or mitigating an emergency. 

STATUS:  Vetoed by Governor
SB 1432 – LOWENTHAL – ADDITIONAL USES FOR MELLO-ROOS DISTRICTS
Would have added to the type of services that may be financed by a Mello-Roos Community Facilities District, including incentives for or to subsidize, rehab or build lower income housing, and to pay for snow plowing and removal, maintenance and lighting of streets and roads, and graffiti management and removal. 

STATUS:  Vetoed by Governor
SB 1509 – SOTO – ZONING ORDINANCES FOR MIXED USED URBAN FORM AND DESIGN
Would have required OPR by September 1, 2007 to prepare and circulate one or more model ordinances for voluntary use by cities and counties that encourage mixed use urban form and design.
STATUS:  Vetoed by Governor

SB 1523 – ALARCON – SUPERSTORE RETAILER IMPACT REPORTS

Would have required every city or county, prior to approving or disapproving a proposed superstore retailer, to prepare an economic impact report, paid for by the project applicant that includes an assessment of the effect that the superstore retailer will have on retail operations and employment in the same market area.

STATUS:  Vetoed by Governor
SB 1627 – KEHOE – APPLICATIONS AND CONDITIONS FOR WIRELESS COLLOCATION FACILITIES

Requires every city and county to administratively approve an application for a collocation facility on or immediately adjacent to an existing wireless telecommunications collocation facility that complies with state and local requirements for such facilities through the issuance of a building permit or a nondiscretionary permit. Prohibits a city or county from doing any of the following as a condition of approval of an application for a permit for construction or reconstruction for a development project for a wireless telecommunications facility: 

A.  Require an escrow deposit for removal of a wireless telecommunications facility or any component thereof, though a performance bond or other form of security may be required, so long as the amount of the bond security is rationally related to the cost of removal.
B.  Unreasonably limit the duration of any permit for a wireless telecommunications facility (a limit of less than 10 years is presumed to be unreasonable absent public safety or substantial land use reasons).

C.  Require that all wireless telecommunications facilities be limited to certain geographic areas or sites owned by particular parties within the jurisdiction of the city or county.
STATUS:  Signed by Governor
SB 1650 – KEHOE – EMINENT DOMAIN 

1. Prohibits a public entity from using a property for any use other than the public use stated in its resolution of necessity, unless the entity first adopts a new resolution that finds the public interest and necessity of using the property for a new stated public use.  
2. Requires a public entity to adopt a new resolution finding the continued public interest and necessity of using a property for its original stated public use if the property was not put to use within ten years of adoption of the applicable Resolution of Necessity. 
3. Upon an entity's failure to adopt a new resolution as required, this bill requires the public entity to offer a right of first refusal for the original owner or owners of the property to repurchase the property, under specified conditions.

STATUS:  Signed by Governor
SB 1796 – FLOREZ – REC BOARD CHANGES

Would have renamed the Reclamation Board the Central Valley Flood Protection Board, requires the Board to act independently of the Department of Water Resources, and would prohibit the Department from overturning any action or decision by the Board. 

STATUS:  Vetoed by the Governor
SB 1802 – DUCHENY – FARMWORKER HOUSING UNITS

Changes the definition of “employee housing” considered an agricultural land use by specifying that such housing consist of not more than 36 beds (rather than the existing 12) in a group quarters or 12 units or spaces designed for use by a single family or household.

STATUS:  Signed by Governor
SB 1809 – MACHADO – EMINENT DOMAIN

Changes the requirements for the recording of a description of the land within a redevelopment project area following adoption or amendment of a redevelopment plan.  It will:
1. Require a local legislative body to record, with the county recorder, a statement describing any land situated in a redevelopment project area within 60 days of any action adopting or amending a redevelopment plan. (Current law includes no time limit for this recording.) 
2. Provide that if the redevelopment plan authorizes the agency to use eminent domain in an adopted or amended plan, then the recorded statement must contain (a) a prominent heading in boldface type that the property is located within a redevelopment project area; and (b) a general description of provisions either authorizing or limiting the agency's power of eminent domain.

3. Require the legislative body, for any plan adopted prior to the effective date of this bill, to meet the above recording requirements within one year of this bill's enactment if the plan authorizes the acquisition of property by eminent domain.

4. Prohibit a redevelopment agency from commencing an action in eminent domain under an adopted or amended redevelopment plan before the required statement is recorded.

STATUS:  Signed by Governor
SB 1818 – ALARCON – ATTORNEY’S FEES FOR BIG BOX RETAILER LAWSUITS

Would have required the court to award attorney’s fees and other litigation expenses to a local governmental entity in any civil action brought by a big box retailer to challenge the validity or application of an ordinance regulating zoning if the local governmental entity is the prevailing party and the court finds that the big box retailer brought the suit to intimidate the city or county and that the big box retailer has a history of intimidating lawsuits or repeated sanctions or fines in the previous 5 years.  Would have applied to any litigation pending on or after April 19, 2006 to capture existing lawsuits by WalMart against the City of Turlock.
STATUS:  Vetoed by the Governor
PROP 90 – GET OUT THE WORD

[image: image13.png]



Please see the CCAPA Cal Planner and homepage at www.calapa.org for CCAPA’s analysis of Proposition 90 on the November ballot.  Also see www.NoProp90.com, the No on Prop 90 campaign website, for analyses, a list of those opposing the initiative, and information about the impacts this initiative will have on planning in California.  For a fiscal analysis of the measure, see “More than meets the eye:  What would Proposition 90 mean for California?” authored by the California Budget Project at www.cpb.org.
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