[image: image1.jpg]APA

American Planning Association
California Chapter

Making Great Communities Happen




APA California Legislative Update – May/June 2011
BY SANDE GEORGE, APA CALIFORNIA LOBBYIST
STEFAN/GEORGE ASSOCIATES 

governor’s may revise budget recommendations announced
Governor Brown released his May Revision for the 2011-12 State Budget, announcing that the state will receive over $6 billion more in additional state revenues than expected.  Although that is good news, it still leaves approximately $10 billion more that needs to be found to balance the budget.

Of interest to planners is that the May Revise includes full funding for the Highway User Tax Account.  Unfortunately it also continues to propose the complete elimination of redevelopment agencies, which does not have support in the Legislature, instead of reforms.  The Governor did decide to continue redesigned enterprise zones, has fine tuned his realignment package and is now asking for a smaller tax increase (to be passed by the Legislature first, then approved by the voters later.)  

As budget discussions continue the legislature has passed its first policy deadline for bills to be heard in their own house. Below are a few of the key planning-related measures we have been lobbying.   For an up-to-date complete list of bills anytime, log on to the APA California website at www.calapa.org.com
ECAT UPDATE 

The American Planning Association – California Chapter (APACA) and Association of Environmental Professionals (AEP) are about to release recommendations for statutory and regulatory enhancements to CEQA. The group is called the Enhanced CEQA Action Team (ECAT).The mission of this team is to recommend legislative and regulatory changes to enhance CEQA’s efficiency and effectiveness in achieving its original purposes and is founded on the premise that CEQA is an important and constructive element of California public agency decision-making. The CEQA reform package language is now drafted and has been sent to the full Resource Group for final review. In addition, ECAT has been meeting with the legislature and the Governor’s office to discuss issues, potential solutions and timelines.  The top five CEQA issues to be addressed in the ECAT package are:

· Litigation process

· Ineffective infill project streamlining provisions

· Difficulty in defending MND’s/NDs 

· Legally vulnerable and ineffective tiering provisions

· Difficulties in analyzing cumulative impact.

Continue to watch the CalPlanner legislative updates for more information.

Hot Bills 

AB 1220 (Alejo) FIVE-YEAR Statute of limitations for housing element challenges Oppose
This bill is modeled after AB 602 from last year, which was vetoed by the Governor. Sponsored by the housing advocate organizations, it was designed to deal with the court’s decision in Urban Habitats v. City of Pleasanton that existing law provides a 90-day statute of limitations on provisions in 65009 (d), 60 days for the local agency to respond, and one year to sue.  The housing advocates believe that this decision inappropriately limits their ability to challenge housing elements and other housing policies and ordinances, even though they were allowed to proceed in this case based on alternative challenge provisions. AB 1220, like AB 602, allows a five-year statute of limitations on challenges to the adequacy of housing elements and implementing ordinances.  It also provides various exemptions for projects underway from building moratoriums mandated by the courts during a challenge.  

APA remains strongly opposed to this bill. This measure will encourage a broad array of lawsuits that do not differentiate between major noncompliance with state law or a small difference in interpretation, leave local agencies, developers and businesses unfairly open to uncertainty long after decisions have been made, and expose local agencies to millions of dollars in attorneys fees even if the city or county successfully defends a lawsuit.  It also ignores the many other new fast and effective remedies that address the sponsor’s concerns that were placed into law through SB 375.

Unfortunately, despite strong opposition from APA and local governments, this bill has now passed the Assembly and is in the Senate, mainly because of their argument that this is simply a “reinstatement of existing law”.  According to the Assembly Housing Committee analysis, prior to the Urban Habitats decision, “it was generally understood that current law allowed a party to challenge the adequacy of a city’s or county’s housing element at any time during a planning period, provided that the challenger bought the action in support of or to encourage or facilitate the development of housing and would increase the community’s supply of affordable housing.”  From our standpoint, there have been a number of major changes and additions to housing law since the Habitat decision that do not warrant opening up cities and counties to five years of lawsuits.
We are asking members to write a letter to their Senator in opposition to the bill. It is critical that we stop this bill. Below is a link to find the address of your Senator and sample arguments. 

http://www.leginfo.ca.gov/yourleg.html
· AB 1220 would expand from over one year to five years the statute of limitations to sue a city or county, challenging the adoption of a housing element or a number of related ordinances – substantially longer than the 90-days to challenge the entire General Plan or 30 days to challenge a CEQA document.  

· It will encourage a broad array of expensive lawsuits that do not differentiate between major noncompliance with state law or a small difference in interpretation.  This will leave local agencies, businesses, and developers unfairly open to uncertainty long after decisions have been made.  

· It is important to note that these challenges do not mandate approval of actual housing projects, but only require a change in a planning document.

· Our concerns related to this bill are consistent with our opposition to similar bills introduced in previous legislative sessions – except that this year we are faced with implementing SB 375, a new statute that will for the first time require linkages and consistency between the allocation of housing need numbers (the housing element), land use (the new regional sustainable communities strategies) and targeting transportation investments (the regional transportation plan).  This is a significant and new challenge for regions, cities and counties and therefore is not the time to provide greater exposure to litigation by “any interested party”.  

· We expect all stakeholders to engage fully in the significant public outreach required to develop these plans, thus 5-years to challenge the adequacy of the housing element after adoption is excessive and threatens the certainty critical to successful implementation of SB 375. There are also a number of new remedies available to housing advocates to enforce local housing obligations, at the very time local agencies will be expected to implement a large number of brand new housing element requirements.   

· Under this bill, a small misstep on the part of the local agency can shut down development in a jurisdiction until a lawsuit is completed, even though more targeted remedies are available that can require a local agency to make a fix without imposing a full building moratorium until a court makes a final determination. 

· This unbalanced option to sue long after adoption of the housing element imposes defense costs upon financially strapped cities and counties, win or lose.   With more lawsuits comes greater burden on limited funds, not more housing.

· Although we offered a two year compromise in trying to work with the sponsors, it was rejected. We simply cannot support the possibility of open ended lawsuits that create uncertainty and financial hardships on local governments attempting to craft perfect housing elements out of a subjective housing element law subject to different interpretations.  

· For all these reasons we must respectfully urge a NO vote. 

SB 244 (wolk) mANDATED and unfunded PLANNING FOR disadvantaged unincorporated communities
oppose unless amended
This bill is modeled after SB 1174 by Wolk last year, which would have required a city or county to amend its General Plan to address the presence of island, fringe, or legacy unincorporated communities inside or near its boundaries, as well as the lack of services and infrastructure. Without a source of funding to assist communities with the planning and infrastructure funding, SB 1174 was not pursued last year. 
SB 244, even as amended recently to remove some of the more onerous requirements, would still impose a very expensive new mandate on cities and counties to amend their General Plans with an extraordinary amount of detail regarding not only disadvantaged but also “fringe communities” which are not required to meet any disadvantaged criteria.  It also would require cities and counties to identify ways to mitigate a very broad and un-prioritized list of services in these communities without funds for either the planning requirements or to improve the services and infrastructure. Although the bill includes the ability to impose planning fees to pay for these mandates, those fees in reality cannot be collected as they would have to be imposed on the very residents in these disadvantaged communities that in all likelihood cannot afford such fees. In addition, the bill includes just as detailed and expensive study and service review requirements on LAFCo’s, which ultimately must be paid for by cities and counties that fund the LAFCos.  

Given the current recession, cities and counties continue to face funding shortfalls and insufficient staffing levels for planning, services and infrastructure improvements.  Many cities and counties have taken steps to address disadvantaged unincorporated communities and our associations agree that substandard conditions should be addressed in a way that is appropriate to each community. We recognize the importance of an inclusive planning process that addresses the needs of communities and populations that have been historically underserved.  However, in these economic times, there simply are no resources. Some of these deficiencies are due to the lack of infrastructure maintenance funding that is now impacting infrastructure city- and county-wide.  And there is a patchwork of special districts that govern existing infrastructure in many of these communities, making it difficult to coordinate changes.  

However, APA along with CSAC, the League and RCRC, believe that addressing the needs of disadvantaged communities through the planning process and finding tools to support the infrastructure deficiencies remain very important.  To this end, we have offered amendments that reduce the extraordinarily detailed and costly requirements in the bill but also begin to target health and safety related infrastructure deficiencies in disadvantaged communities in the General Plan.  With these amendments we would remove our opposition to the bill.  
SB 244 is on the Senate Floor.  Please send letters to your Senators and Assembly members expressing your specific concerns with this bill and supporting the local government coalition amendments.
AB 710 (Skinner) RESTRICTIONS ON PARKING REQUIREMENTS near transit
Watch

This bill states that a city and/or county shall not require a minimum parking standard greater than one parking space per thousand square feet of nonresidential improvements and one parking space per unit of residential improvements for any new development project, including changes of use that incorporate existing building improvements in transit intensive areas. To avoid this new one-size fits all parking standard, a jurisdiction would be required to complete a detailed parking study in order to allow a local government to impose their own existing parking standards.  This bill is sponsored by the infill builders, who maintain that excessive parking requirements for residential and commercial developments are one of the most expensive requirements that make infill development difficult.
APA has been in discussions with the sponsors of the bill to determine if there is a way to deal with excessive parking requirements without mandating every jurisdiction, regardless of local circumstances, to meet this new state-mandated parking standard.  If you have examples of how this measure would impact infill development, or ideas about alternatives to a one-size fits all parking standard, please send it to sgeorge@stefangeorge.com.
SB 184 (Leno) Impact of costa-hawkins ON inclusionary housing programs support
SB 184, also sponsored by the housing advocates, is designed to address a consequence of the Palmer/Sixth Street Properties L.P. v. City of Los Angeles court decision.  The bill states that the Costa-Hawkins Act does not apply to inclusionary housing programs.  This will specifically clarify that inclusionary zoning is a permissible land use power.
Important deadlines

May 20 
Last day for policy committees to meet prior to June 6 

May 27 
Last day for fiscal committees to hear and report to the Floor bills introduced in their house (J.R. 61 (a)(5)). Last day for fiscal committees to meet prior to June 6 

May 31 – June 3 Floor Session Only. No committee may meet for any purpose 

June 3 

Last day for bills to be passed out of the house of origin 
June 6 

Committee meetings may resume 

June 15 
Budget must be passed by midnight 
July 8

 Last day for policy committees to meet and report bills 

July 15 Summer Recess begins at the end of this day’s session, provided Budget Bill has been enacted

Aug. 15 
Legislature reconvenes from Summer Recess 
Aug. 26 
Last day for fiscal committees to meet and report bills to the Floor 

Aug. 29 Sept. 9 Floor Session only. No committees, other than conference committees and Rules Committee, may meet for any purpose 

Sept. 2 

Last day to amend bills on the Floor

Sept. 9 

Last day for each house to pass bills 
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