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APA California Legislative Update – October/November 2010
BY SANDE GEORGE, APA CALIFORNIA LOBBYIST
STEFAN/GEORGE ASSOCIATES  
End of session and beginning of new budget 
The final day of the 2010 legislative session ended on August 31st and all bills that passed out of their respective houses have now been signed or vetoed by the Governor. One thing missing at the end of session was a budget. 
After a record 100 days beyond the deadline, legislators were called back into session and finally sent a budget to the Governor on October 8, 2010 after spending 17 plus hours to reach an agreement. The $87.5 billion spending plan relies on assumptions of revenues from taxpayers and the federal government, as well as reductions to state worker pay, prisons, and social services. The budget agreement includes several changes affecting businesses’ tax liability. It also places a measure on the 2012 primary election ballot that would increase the size of the state’s reserve and impose a spending cap largely based on Proposition 1A of 2009. 

Local governments did not escape budget “fixes”.  There is also a provision to fund courts from a previously authorized shift from redevelopment agencies, a one-time shift of $350 million, as well as another $762 million loan from the Highway Users Tax Account.
On the plus side, the budget does include a complicated measure that allows cities, counties and special districts to receive up to $1 billion for their outstanding mandate reimbursement claims by authorizing a joint powers authority to issue ten-year “local mandate claim receivables”.  These would be backed by the state’s repayment obligation.  This new process allows the authority to use the proceeds to pay local agencies for their outstanding mandate claims.  According to the Legislative Analyst, the state would pay interest on the receivables at a rate of 2 percent per year.  Local agencies would pay any additional interest or debt-issuance costs. 
The budget also included a trailer bill designed to assist counties trying to cope with the loss of Williamson Act subventions from the state, allowing them some breathing room to retain as much Williamson Act properties as possible until the state once again fully funds the program.  Until January 1, 2015, the budget now authorizes a county, in any fiscal year in which payments authorized for reimbursement to a county for lost revenue are less than 1/2 of the participating county's actual foregone general fund property tax revenue, to revise the term for newly renewed and new contracts and require the assessor to value the property based on the revised contract term. The bill would provide that a landowner may choose to non-renew and begin the cancellation process and would also provide that any increased revenues generated by properties under a new contract must be paid to the county. It also provides $10,000,000 from the General Fund to the Controller for the 2010-11 fiscal year to make subvention payments to counties.   It also allows the contract term to be extended up to  three years as necessary to restore the contract to its full length if increased revenue is not realized by the county, establishes that the additional assessed value due to the revised contract is 10 percent of the  difference between the restricted value under the  original contract and the adjusted base year value, and provides that landowners may choose to not renew their contract at any time, but a landowner who withdraws prior to the effective date will be subject to term modification and additional assessed  value.

The Governor did veto $962 million in spending, which allowed him to increase the budget reserve fund from $375 million to $1.3 billion. The bad news:  The Legislative Analyst estimates that “well over two-thirds of the Legislature’s 2010-11 budget solutions are one-time or temporary in nature.  This means that California will continue to face sizable annual budget problems in 2011-12 and beyond.”

For more detail, please visit: http://www.lao.ca.gov/laoapp/PubDetails.aspx?id=2355.
Below is a list of hot bills and their outcomes. APA saw a few big wins in way of vetos on problematic bills. For an up-to-date list of all bills anytime, log on to the APA California website legislation icon on the home page at www.calapa.org.

Signed/Vetoed hot bills 
AB 602 – Feuer – Five-Year Statute of Limitations for Housing Element Challenges
AB 602 (Evans) was amended at the end of session last year to eliminate the statute of limitations for housing element challenges.  Sponsored by the housing advocate organizations, it was designed to deal with the court’s decision in Urban Habitats v. City of Pleasanton that existing law provides a 90-day statute of limitations on provisions in 65009 (d), 60 days for the local agency to respond, and one year to sue.  The housing advocates believe that this decision inappropriately limits their ability to challenge housing elements and other housing policies and ordinances, even though they were allowed to proceed in this case based on alternative challenge provisions. In April, Assembly Member Evans decided not to pursue the bill.
Near the end of session, however, Assembly Member Feuer decided to pick up the bill.  Although local governments and APA met several times with the author and sponsors, we were unable to come to a mutually agreeable compromise.  Instead, working with the Building Industry Association, the bill was amended to allow a five-year statute of limitations on challenges to housing elements and implementing ordinances, as well as providing various exemptions for projects underway from building moratoriums mandated by the courts during a challenge.  

APA, the League of Cities and CSAC had a long list of major concerns about the impact a 5-year statute of limitations could have on cities and counties just trying to get out from under a recession.  Legislation in the last ten years resulted in a major expansion of housing element requirements and new remedies signed into law, offering much more opportunity for lawsuits and creating uncertainty for both local governments and developers.  In addition, current law imposes enormous legal costs on local governments challenged in court, even for those agencies that win their lawsuit, or have been determined to be in compliance by HCD.  

The bill did make it off the floor and to the Governor.  With substantial opposition from the cities, counties, and planners, meetings with the Governor’s staff requesting a veto, and a huge number of individual letters from local agencies listing specific impacts and potential costs to their jurisdiction as a result of this bill, the Governor decided to veto the measure.  His veto statement is below.
I am returning Assembly Bill 602 without my signature. Local governments face numerous potential legal liabilities when land is developed. One of the protections and assurances provided to local governments in order to encourage them to move forward with land development is that there is a reasonable statute of limitations on when a legal claim can be filed. Existing law gives interested parties sufficient time to bring an action, and extending this period to five years could result in uncertainty for local governments. For this reason I cannot sign this bill. Sincerely, Arnold Schwarzenegger
The bill was vetoed by the Governor. 
AB 853 – Arambula – Annexation
Position: Oppose

The bill would have required a board of supervisors, within 180 days of receiving a petition to apply for annexation to a city, or for reorganization that includes an annexation to a city, to adopt a resolution of application for an annexation if the affected territory includes disadvantaged communities. To plan for the future boundaries and service areas of the cities and special districts, a LAFCO would be required to prepare municipal service reviews and then adopt a policy document for each sphere of influence. The bill would have also required LAFCO’s to include in the municipal service reviews the location and characteristics, including infrastructure needs or deficiencies, of identified disadvantaged communities.

Although APA agrees that disadvantaged communities need planning and financial assistance, without a source of funding to assist communities with the petition costs, planning and infrastructure funding, this bill would not have resulted in assistance to these areas. The costs of the new LAFCO mandates in the bill would also have been transferred to cities and counties.  The Governor’s veto message is below.
I am returning Assembly Bill 853 without my signature. This bill is unnecessary, as existing law adequately requires Local Agency Formation Commissions to consider any relevant social and economic communities of interest. Furthermore, residents already have the ability to seek annexation or establish a new city with the appropriate balance of input from the city, county, and residents affected, as well as the fiscal considerations. For these reasons I am unable to sign this bill. Sincerely, Arnold Schwarzenegger
The bill was vetoed by the Governor
SB 194 – Florez– Community Equity Investment Act Funding for Disadvantaged Communities
Position: Watch

This bill would have enacted the Community Equity Investment Act of 2010. The bill would have specified how funds received pursuant to the federal State Community Development Block Grant Program are expended at the local government level and would have imposed various requirements on a local government in receipt of those funds that would, among other things, ensure the representation and participation of citizens of disadvantaged unincorporated communities.

The Governor’s veto message is below.

I am returning Senate Bill 194 without my signature. This bill would establish, to the extent permitted by federal law, requirements governing the use of a citizen advisory committee (CAC) by a local government that chooses to use a CAC in the course of preparing plans for the expenditure of federal Community Development Block Grant (CDBG) funds received directly from the federal Department of Housing and Urban Development (HUD). This bill is unnecessary. The federal CDBG regulations already mandate a public hearing with significant outreach elements as part of grant recipients' planning processes; further, imposing a state requirement on a federal program would be inappropriate and in fact may not be permitted by federal law and regulations. For this reason I am unable to sign this bill. Sincerely, Arnold Schwarzenegger
The bill was vetoed by the Governor
SB 812 – Ashburn– Housing Element Requirements: Needs Analysis for the Developmentally Disabled
Position: Oppose
SB 812 requires local governments to include in the special housing needs analysis, needs of individuals with a developmental disability within the community. Although housing for the developmentally disabled is an issue, it is unclear how city and county housing elements are capable of addressing those needs. (Advice on implementing this bill will need to be provided through HCD or follow-up legislation.) The bill will also establish a precedent for other groups with special needs to propose specific housing-needs analysis without evidence that their needs for housing differs significantly from other special-needs populations. Unfortunately, this bill was signed by the Governor.  
The bill was signed into law by the Governor 
SB 1207– KEHOE – Safety Element: Fire Planning Strategies for High Fire Zones
Position: Support

This bill was very similar to SB 505, which was supported by APA California and vetoed by the Governor last year. SB 1207 would have expanded the required contents of safety elements that cover state responsibility area land and very high fire hazard severity zones. APA assisted in drafting the bill’s provisions and supported the required elements in the Safety Element as strategies that every jurisdiction in high fire areas should be doing. The Governor however decided once again to veto the bill.  His veto message is below.
I am returning Senate Bill 1207 without my signature. This bill is almost identical to a measure I vetoed last year because it would have placed significant fiscal pressures on the state's General Fund and on already strapped local government budgets. Yet, this bill does not address the concerns I expressed in last year's veto message. For this reason I am unable to sign this bill. Sincerely, Arnold Schwarzenegger
The bill was vetoed by the Governor 
AB 231 – Huber and SB 1456 – Simitian – CEQA: cumulative effects and mediation

Position: Watch 
These two bills, until January 1, 2016, provide that if a lead agency determines that a cumulative effect has been adequately addressed in a prior environmental impact report, that cumulative effect is not required to be examined in a later environmental impact report, mitigated negative declaration, or negative declaration. SB 1456 also authorizes:

· the Attorney General to request an expedited schedule for resolution of any CEQA lawsuit;
· any person wishing to file a CEQA lawsuit to first request, within five business days, mediation with the lead agency and the real party in interest; and
· a party to a CEQA lawsuit to request the court impose a penalty on any party making a "frivolous” claim, and authorizes the court to impose a penalty up to $10,000. 
The bill was signed into law by the Governor but not without a noteworthy message: 

To the California State Legislature: 
I am signing AB 231 and SB 1456. 
AB 231 amends the California Environmental Quality Act (CEQA), to allow the lead agency for a later project that uses a tiered environmental impact report (EIR) to incorporate, by reference, a previous finding of overriding considerations for the earlier project if certain conditions are met. Of merit is the fact that this bill allows public entities some relief from the unfair political backlash that often occurs because they are required to override the same potential impact over and over again. 
SB 1456 amends the CEQA regarding: 1) tiering and cumulative impact analysis; 2) mediation; 3) the ability of the Attorney General to request an expedited litigation schedule; and, 4) filing a motion for frivolous actions. Requiring project opponents to base CEQA claims on specific objections made during their participation in the public process will prevent project opponents from piggy-backing off of the comments and arguments of others to establish standing to sue. 
Other than the provisions mentioned above, these bills are 99% garbage. Though small steps in the right direction, neither I nor the Legislature should fool ourselves into thinking that these bills even make a dent in the problems caused by CEQA’s spaghetti-like requirements. I am greatly disappointed that the Legislature did not see fit to send to my desk a more substantive bill this legislative session designed to reduce widespread and rampant abuses plaguing the CEQA process abuses which are made possible by complex and overly bureaucratic requirements in the present law. 
Serious legislative reforms to curb these abuses have been thwarted by interest groups at every turn, resulting in ineffective piecemeal legislation that does little to solve inherent flaws in law. Regrettably, our environmental laws and regulations often stand in the way of our environmental goals. Moreover, opportunists use these laws to prevent reasonable management of environmental resources while simultaneously forcing huge expenditures of taxpayer dollars. 
As Governor, I have been frustrated to find that even our most routine environmental statutes present obstacles for public projects deemed good for the environment, ranging from things like building hiking trails to licensing renewable energy projects designed to provide clean, reliable, sustainable energy while spurring job creation in this State. There can be no doubt that the opportunistic user of CEQA is, by far, the worst offender, providing needless fodder to special interest groups bent on miring necessary and worthwhile development in years of litigation, uncertainty, and additional expense. Consequently, next year’s crop of state lawmakers, including the next Administration, will again face the unique challenge of reining in CEQA abuses in the face of blind opposition determined to maintain an unworkable status quo. 
It is my fervent hope that these policymakers pursue substantive and lasting reforms to CEQA that will serve to showcase California as an exemplary steward of the environment as well as a place for creative innovation and dynamic economic growth. 
Sincerely, Arnold Schwarzenegger

